STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9464
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is a 55-year-old nman with a high
school diploma and a year and a half of formal training in
el ectronics. He has a |ong and consi stent work history and
nost recently was successfully self-enployed as a buil ding
contractor for ten years. The petitioner abandoned his
busi ness in February of 1989 after suffering seizures and a
stroke.

2. Medi cal tests indicate that the petitioner likely
suffered damage to the left side of his brain as a result of
the stroke. He also continues to suffer seizures and
headaches on a regul ar basis several tinmes per week and often
nore than once in the same day. H s seizures have not been
controlled by anticonvul sants. Because of the seizures, the
petitioner cannot work wi th dangerous machinery, drive a car,

or work fromheights. He is, therefore, unable to return to
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his work as a building contractor which job required himto
use power tools, drive to construction sites, and work at
hei ght s.

3. The petitioner also has cognitive problens as a
result of the stroke and is being foll owed for these
probl enms by both a neurol ogi st and a psychiatrist who is
al so a neuropsychol ogi st both of whom are physicians at a
teaching hospital. They have called the petitioner's case
"conpl ex" and "unclear” but have identified several areas of
mar ked i npai rment including short termnenory and ability to
concentrate as well as inmpairnents in math skills, spatial
orientation and verbal and intellectual ability. 1In
addition, the petitioner was di agnosed by the psychiatri st
as suffering frommld depression and irritability secondary
to his current condition which tends to exacerbate all his
synptonms. He has noted loss of interest in activities, |oss
of appetite, sleep disturbances, decreased energy, feelings
of guilt or worthlessness and difficulty concentrating. It
is his treating psychiatrist's opinion that the petitioner
has marked restrictions of daily living due largely to his
depression and in part due to his cognitive defects and that
his social life is significantly, but not nmarkedly, inpaired
by his problens. He definitely feels the petitioner
experiences deficiencies of concentration, persistence and
pace due nainly to brain danmage but partly to his depression

which results in failure to conplete tasks in a tinely
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manner. He also feels these deficits have caused the
petitioner to experience repeated epi sodes of deterioration
or deconpensation in work or work-rel ated settings which
cause himto withdraw fromthe situation or experience
exacerbation of signs and synptons.

4. The petitioner was adnministered an intelligence
test by a psychol ogi st at the request of DDS, who exam ned
the petitioner on a "good day", when the petitioner was not
experiencing seizures or headaches. The |I.Q test results
suggest that the petitioner may have lost up to 24 1.Q
points (from 115 to 91) in his intellectual abilities
conpared with pre-stroke |evels. Although the petitioner
was able to carry out the tests without serious difficulty,
t he psychol ogi st found he had sone trouble with regard to
his verbal abilities (difficulty finding words), brief
concentration | apses, and that his overall nenory seened
somewhat i nconsistent though not severely inpaired. The
psychol ogi st al so noted that the petitioner becane fatigued
in the last part of the test and felt he was suffering
significant | evels of depression on an intermttent basis.
He specifically noted that the petitioner felt very guilty
about his inability to work and bei ng supported by his wfe
and was frequently teary-eyed. He concluded that there is
"evidence of a significant |oss of cognitive ability.
However, despite these |osses, there al so appear to be nmany
areas of relatively spared functioning which may nake it

nore difficult to develop a clear picture of [petitioner's]
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cognitive strengths and weaknesses. Also it is not clear to
what extent his |level of depression may al so be affecting
his current functioning."

5. It is possible that over the next year the
petitioner may recover sone of his cognitive abilities but
he is not expected to nake a full recovery and has not
i mproved nuch in the |last six nonths.

6. Based upon the testinony of the petitioner and his
wi fe, both of whomwere sincere and credi ble wi tnesses, it
is found that the petitioner has frequent difficulty
remenberi ng dates and pl aces; does not go unacconpani ed on
shopping trips due to disorientation and confusion, does not
drive due to his seizures; tires easily due to his seizures
and his anti-depressant nedications and takes frequent naps
t hroughout the day; has troubl e sleeping at night; does
I i ght housework and cooking while his wife is at work; has
abandoned his former social activities at the VFWand
Kni ghts of Col unbus because they are too exhausti ng;
frequently gets sad and bursts into tears or gets
expl osively angry where he was fornerly cal mand easy goi ng;
and experiences frustration when trying to performtasks he
formerly did easily such as dealing with figures and
finances or finding a road or a house.

7. The evidence with regard to the petitioner's
ment al dysfunctioning in paragraphs 3 and 6 above is not
totally consistent with regard to the severity of his

cognitive deficits. However, as the psychol ogi st has
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admtted that he may have tested the petitioner on a "good
day" and as the petitioner's situation appears to be

conpl ex, greater weight will be accorded to the expert

opi nion of the treating psychiatrist-neurol ogi st because of
his greater training and expertise, treatnment relationship
with the petitioner and because his assessnent is nore
consistent with the petitioner's own credible testinmony. It
is therefore further found that:

A The petitioner has suffered sone |eft hem sphere
brai n damage possibly as the result of a stroke
experienced in February of 1989, which has resulted in
the significant | oss of sone cognitive abilities.

B. The petitioner has experienced persistent short
term menory inpairnment, thinking disturbances
(confusion), a personality change (irritability),
enotional lability (explosiveness and sudden crying),
and depression.

C. The petitioner's various synptons, including his
depression and fatigue; have markedly affected his
ability to carry on the activities of normal daily
living (i.e., shopping and driving); have significantly
affected his social functioning (i.e., loss of interest
i n hobbi es and prior organi zations); have affected his
concentration, persistence or pace in such a way that
he frequently fails to conplete tasks in a tinely
manner and have resulted in the petitioner's
frustration in trying to acconplish tasks and work
tasks he fornerly did easily leading to his inability
to return to work.

ORDER
The decision of the departnent is reversed.
REASONS
Medi cai d Manual Section M211.2 defines disability as
fol | ows:
Disability is the inability to engage in any
substantial gainful activity by reason of any nedically

det ermi nabl e physical or nental inpairnent, or
conmbi nation of inpairnents, which can be expected to
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result in death or has lasted or can be expected to

| ast for a continuous period of not fewer than twelve

(12) nonths. To neet this definition, the applicant

must have a severe inpairnent, which makes hi m her

unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the

nati onal econony. To determ ne whether the client is

able to do any other work, the client's residual

functional capacity, age, education, and work
experience i s considered.

The petitioner has net his burden of proving that he
cannot return to his former work. The departnent has
attenpted to neet its burden of showi ng that the petitioner
has the residual functional capacity to do other work by
claimng that the petitioner's cognitive deficits are not so
severe that they significantly affect his remaining work
abilities. However, the evidence supplied by the petitioner
at hearing and subsequent to the hearing fromhis treating
physi ci ans show t hat assessnent to be inaccurate. The
nmedi cal evidence shows that the petitioner neets the |evel

of severity for "Organic Mental Disorders” found in the
Li stings of Inpairnents at 20 C.F. R > 404, Subpart P,

Appendi x |, by virtue of paragraphs 2 through 6 of Part A
and paragraphs 1, 3 and 4 of Part B:
12.02 Organic Mental Disorders:

Psychol ogi cal or behavioral abnornalities
associated wth a dysfunction of the brain. History
and physical exam nation or |aboratory tests
denonstrate the presence of a specific organic factor
judged to be etiologically related to the abnornal
mental state and | oss of previously acquired functional
abilities.

The required | evel of severity for those disorders
is nmet when the requirenents in both A and B are
satisfied.
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A. Denonstration of a | oss of specific cognitive
abilities or affective changes and the nedically
docunent ed persistence of at |east one of the
fol | ow ng:

1. D sorientation to tine and place; or

2. Menory inpairnment, either short-term
(inability to |l earn new i nformation),
internediate, or long-term(inability to renmenber
i nformation that was known sone tinme in the past);
or

3. Perceptual or thinking disturbances (e.g.,
hal | uci nati ons, del usions); or

4. Change in personality; or
5. Disturbance in nood; or

6. Enotional lability (e.g., explosive tenper
out bursts, sudden crying, etc.) and inpairnment in
i mpul se control; or

7. Loss of neasured intellectual ability of at
least 15 1.Q points fromprenorbid | evels or
overall inpairnent index clearly within the
severely inpaired range on neuropsychol ogi cal
testing, e.g., the Luria-Nebraska, Hal stead-
Rei tan, etc;

AND
B. Resulting in at |least two of the foll ow ng:

1. Marked restriction of activities of daily
living; or

2. Marked difficulties in nmaintaining social
functioning; or

3. Deficiencies of concentration, persistence or
pace resulting in frequent failure to conplete
tasks in a tinmely manner (in work settings or

el sewhere); or

4. Repeated episodes of deterioration or
deconpensation in work or work-like settings which
cause the individual to withdraw from t hat
situation or to experience exacerbation of signs
and synptons (which may include deterioration of
adapti ve behaviors).



Fair Hearing No. 9464 Page 8

As the petitioner has net the listings, he nust be
determned to be disabled. 20 C.F.R > 416.925.

# # #



